not completely eliminate, the opportunities for assertion of sovereignty over commercial law. There is a line of thinking that suggests that in Canada the range of constitutional authorities has already been, more or less definitively, distributed. 7 The provinces have jurisdiction over property and civil rights, and therefore, there just is no jurisdiction left for First Nation communities to assume with respect to commercial law. 8 My aim here is not to beat the constitutional bush in terms of distribution of powers. My goal is more modest: to develop a means for First Nation communities to assert jurisdiction over at least some aspects of commercial law in their communities, and to develop a means to adjudicate disputes arising from contracts, without getting into the division of powers and s. 35 arguments about the inherent rights of First Nations. To do this, I want to lay out the case for developing an Indigenous commercial code and tribunal as a matter of contract law under the Arbitration Act, 1991. 9 Having laid out the theory of why I believe commercial law can and should play a more prominent role in Indigenous sovereignty, I then describe the process by which I have been working to develop an Indigenous commercial code and tribunal in a partnership between the University of Toronto, Faculty of Law, and First Nation communities and their political representatives. , where the claimants argued that no powers could devolve to the Nisga'a people because the full range of federal and provincial powers had already been distributed by the Constitution Act, 1867, ss. 91, 92, and the "Peace, Order and Good Government" clause retaining for the federal government whatever residual powers might remain. The plaintiff Chief Mountain was opposed by the Nisga'a, British Columbia and federal government, and the defendant governments prevailed at trial (Sim'augit v. Canada (Attorney General), 2011 CarswellBC 2788, 2011 BCSC 1394 sub. nom. Chief Mountain v. British Columbia (Attorney General) (B.C.S.C.)). The case is now being appealed. 8. Section 88 of the Indian Act says that all provincial laws of general applicationincluding commercial law -apply on an Indian reserve as federal law. Thus, it can be argued, provincial jurisdiction encompasses the whole field of commercial law on an Indian reserve. 9. S. O. 1991, c. 17 .
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Why Develop a Commercial Code
Given that commercial law is a (non-exclusive) sphere of provincial responsibility, and that s. 88 of the Indian Act provides that provincial laws of general application apply on an Indian reserve, 10 it would seem that provincial laws alone provide the necessary legal framework to allow commercial law to flourish in any province, and indeed, on any Indian reserve that happens to be situated in a province. So why go through the time and effort of generating and implementing an Indigenous commercial code to do what provincial law already does? After all, the situation in Canada is not like that in the United States where tribal communities exercise their own jurisdiction over civil, (some) criminal, and commercial law. Indeed, in many U.S. tribal communities, absent a tribal commercial code, state law does not apply, and the result is a statutory and regulatory gap where no law governs.
11
In this short paper I will advance three reasons for developing a commercial code for use by Canadian First Nations. The first reason concerns economic efficiency, and the reality/perception of an actual regulatory gap on First Nation reserve lands, despite the operation of s. 88 of the Indian Act. A second reason to develop a commercial code concerns the political aspirations of First Nation communities, and the unique opportunity afforded by the principles of contract and the Arbitration Act, 1991 for First Nations to engage in law-making outside the constraints of the 10. "Provincial laws apply to Indians in two ways . . . First, provincial laws apply directly to Indians of their own force (ex propio vigore) as long as the laws do not invade exclusive federal authority over Indians and lands reserved for Indians, or are inconsistent with a federal law. . . Second, s. 88 operates to incorporate into federal law, those provincial laws of general application which do invade exclusive federal authority." Shin Imai, Annotated Indian Act (Toronto, Carswell, 2012) , at pp. 234-235. Of the second class of provincial laws, those that invade exclusive federal authority to legislate with respect to Indians and lands reserved for Indians, provincial laws must, to be incorporated as federal law to apply to Indians, be justified under the Sparrow test (R. v. Sparrow Indian Act. A third motivation to develop a commercial code is rooted in a philosophic conception of First Nations as modern entities who live in a world of commercial transactions, and who have the right to set out fair terms of engagement that take account of the particular social, historical and cultural modalities found in contemporary Indigenous communities. I will address each of these in turn, but before I do that, allow me to first turn to describe how commercial disputes are currently arranged and disputes settled in the absence of an Indigenous commercial code.
In the absence of a commercial code, much business can, and does routinely, get done in First Nation communities. The fact that provincial laws of general application apply to reservation lands means that provincial law governs a wide variety of contractual relations, from the building of houses and roads, to the delivery of photocopy toner, to the buying and selling of goods from convenience stores, and so on. When there is a dispute over one of these transactions, the disputants can access provincial courts, arguing through issues of contract performance or breach. If the amount of money involved is less than $25,000 (or whatever the appropriate jurisdictional ceiling is in the particular province), the appropriate venue is provincial small claims court.
12 If the amount of money involved is really small, say a dispute over an item purchased at the local convenience store, it is unlikely that a claim will be pursued even in small claims court because doing so could mean travel of hundreds of kilometers in order to participate, without counsel, in proceedings with which the disputants likely have no familiarity. A more likely avenue of dispute resolution is for disputants to approach the community's Chief or Council, to lodge a complaint, and then to seek some kind of informal remedy that draws inappropriately on the executive branch of government, and asks that branch to do the work of a judiciary. It is also entirely plausible to assume that many disputes simply go nowhere: the claimant does not feel that any existing mechanism is worth the claimant's efforts.
When large resource companies wish to do business on First Nations' traditional territories, experienced companies will seek to enter into an agreement with the relevant First Nation(s). The resulting agreements are termed Impact Benefit Agreements (IBAs) and, though the contents of these contracts are kept confidential by the parties, we know that the agreements typically include some kind of cash for community investment, some guarantee of jobs or skills training, a promise to create some sort of community infrastructure, and perhaps some guarantees around environmental protections. 13 In turn, the relevant First Nations promise not to obstruct the project. These kinds of agreements are popular with First Nations not least of all because they ensure that some economic and social benefits are delivered to the affected communities, and this in turn reinforces the notion that First Nations continue to exercise a sort of legitimate jurisdictional authority over their traditional lands. I am not aware of any of the terms of an IBA being litigated for breach by one party or the other, and this suggests that the signing of a contract is itself sufficient to bind parties to performance.
14 But, we must remember that IBAs are just contracts, and so the law governing the contract is just that of provincial commercial law.
It can also be the case that resource industries seek to work in First Nations territory based solely on the resource company's acquisition of a provincial license (say, for timber) or on the basis of rights conferred by other provincial statutes, such as prospectors working under the Mining Act.
15 Sometimes this is done without opposition and, at other times, First Nations work with singleminded determination and at great risk to their personal liberty to stop the development in question. Who can forget the images of Haida elders being loaded into police vans for protesting the 13. Stephen A. Kennett, A Guide to Impact Benefit Agreements (Calgary, Canadian
Institute of Resources Law, 1999), surveys 22 IBAs negotiated between the mid1970s and the mid-1990s and concludes that provisions related to employment and training, economic development and business opportunities, and environmental protection are among the types of provisions commonly found in IBAs (see esp. at pp. 37-38). Kennett also notes that the later IBAs tended to have "considerably broader reach" than the early ones, which focused on "a fairly limited set of socio-economic issues, notable employment, training, and business opportunities" (p. 38).
A press release outlining a recently concluded IBA in British Columbia indicated that the agreement contained economic-development funding, and noted that the support of the affected First Nation, the Kitselas First Nation, was dependent upon an environmental review and the issuance of an environmental assessment certificate for the project. See BC Hydro press release, "Kitselas First Nation signs impact benefit agreement in support of BC Hydro's Northwest Transmission Line," BC Hydro, November 29, 2010, online: 5http://www.bchydro.com/news/articles/press_releases/2010/kitselas_-first_nation_impact_benefit_agreement.html4. 14. It is also possible, and indeed likely, that a great many disputes that arise from IBAs are either negotiated by the parties in an informal way, or their disputes are settled through the use of an arbitration clause that I understand to be a relatively standard inclusion in most IBAs. 15. R.S. O. 1990, c. M.14, ss. 19 and 27. 
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Commercial Law and Indigenous Sovereigntylogging of ancient rain forest trees, or, more recently in Ontario, of Kitchenuhmaykoosib Inninwug (KI) Chief and elders being arrested and jailed for their attempt to stop test drilling by the Platinex mining company. 16 These disputes inevitably result in trials in provincial courts, and there are no easy victories to be had once the police have arrived. Indeed, the arrival of the police signals the inability of the parties not merely to come to appropriate terms, but the failure of the parties to hear one another at all.
In all these cases, from the mundane example of a dispute between a customer and a retailer, to mega-projects like a diamond mine with an IBA, to the failed efforts of a mining company to drill test holes in a First Nations traditional territory, commercial law plays a role. In the first example, commercial law fails because it is inaccessible to one of the parties; in the second, commercial law plays a background role in setting out the terms of contract; and, in the third, commercial law's failure is the parties' failure to be able to come to contractual terms. There is plainly a role for commercial law in contemporary First Nations' communities. In the remainder of this paper, I lay out three arguments for why Indigenous communities themselves should be the ones to develop a framework code of laws to govern commercial transactions that affect their communities, and, further, why disputes arising from these transactions can be best managed, at first instance, by a tribunal designed for precisely that purpose. 
(i) The Argument from Economic Efficiency
First Nations communities in Canada are creations of the federal government, but they are subject to provincial and federal laws and to the Indian Act in particular. The intersection of federal, provincial, and band council levels of governance creates high transaction costs because multiple levels of regulation make it very expensive to do business with First Nations. Even where there is no actual conflict in the intersection of laws, the belief that such complexities exist can, and often does, deter commercial interests from investing in First Nation communities. 17 These transaction costs make it difficult for First Nations to enter into arrangements with others that are to the benefit of all concerned.
18 One way to reduce the transaction costs of doing business with First Nations is to assist First Nation communities in asserting and developing their jurisdiction over commercial transactions.
Commercial law is the law generally associated with business contracts, but for purposes of the Indigenous commercial code, I wish also to include consumer transactions under the rubric of commercial law. First Nation communities in Canada routinely contract with commercial entities in matters both mundane (roadpaving, home-building, buying gasoline and bread) and complex (Impact Benefit Agreements worth millions of dollars). The common law has long permitted the parties to a contract to 17. The difficulty of discerning which laws apply to which transaction is but one of a whole series of disincentives to doing business on an Indian reserve. Indeed, it is likely neither solely the lack of private property regime (s. 18.1 of the Indian Act requires that the land of an Indian reserve be held "for use and benefit of Indians" and, thus, cannot be privately owned), nor the inability to put forward property as collateral to secure a transaction (s. 89.1 of the Act instructs that the property of an Indian cannot be seized on reserve, and specifically that it cannot be mortgaged or pledged), but the lengthy delays created by the paternalistic oversight of Indian band finances that curtails economic development (ss. 64 and 65 of the Act outline the various ways in which an Indian band may spend its money only with the consent of the minister). Transactions that are easy to negotiate off reserve can take years to negotiate when the business is going to be located on a reserve. See Thomas Flannagan, Andre´Le Dressay and Christopher Alcantara, Beyond the Indian Act: Restoring Aboriginal Property Rights, (Montre´al, McGill-Queens University Press, 2010). The Indigenous commercial code cannot resolve all, or even most of these issues; only legislative reform to the Indian Act can provide the appropriate framework for economic development. The Indigenous commercial code is designed to create a knowable legal framework for contract and adjudication in spite of the Indian Act. 18. The literature on the relationship between transaction costs and economic growth includes important work by scholars who identify with the so-called New Institutional Economics (NIE choose the law that will govern both the contractual terms and the forum under which disputes will be resolved. Ontario explicitly provides for choice of forum and the choice of law in dispute resolution under the Arbitration Act, 1991. 19 The idea of developing an Indigenous commercial code is relatively straightforward: once a suitable commercial code has been adopted by First Nations communities, that code will govern contracts to which those communities (or its members) are parties, provided all parties consent. 20 Because the ability to use private law to govern a contract is itself a matter of provincial and common law, no enabling legislation is required by the federal or provincial government.
21
The development of a commercial code and tribunal creates a stable and transparent framework of law that promotes economic development by decreasing the transaction costs associated with doing business in First Nation communities. The availability of a comprehensive commercial code acts as an invitation to those interested to do business in First Nation communities, but who are unsure about what the rules are, and which laws apply.
(ii) The Argument from Sovereignty
The code's purpose is to make commercial transactions more cost effective; and economic development is an important reason to think about developing a commercial code for First Nation communities. However, another principal, and principled, reason for thinking about developing a commercial code for First Nation communities is the opportunity for Indigenous communities to develop and implement law-making powers that are meaningful and have an effect on the day to day lives of their citizens. Currently, law-making authority under the Indian Act is limited to such mundane activities as the regulation of bee-keeping, 22 19. Supra, footnote 9. 20. The Arbitration Act, 1991, ibid., s. 32(1) provides that a designated arbitral tribunal "shall apply the rules of law designated by the parties." 21. Indeed, because s. 91(24) of the Constitution Act, 1867 provides complete jurisdictional authority to the federal government over "Indians and lands reserved for the Indians," provincial governments are unable to enact any legislation that specifically identifies Indian interests. Any such attempt at provincial legislation would be ultra vires the province. See also, supra, footnote 10 for the effect of those provincial laws which while not directed at Indian people directly, indirectly affects their interests. 22. Indian Act, supra, footnote 6, at s. 81(k); this section also includes the power to regulate poultry.
garbage pick-up, 23 the regulation of vendors, 24 dog-catching 25 and other similar regulations. Even these limited regulations must be forwarded to the Minister of Indian Affairs for approval, and s. 82.2 of the Indian Act confers on the minister the authority to disallow any proposed by-law. 26 Given this dismal state of lawmaking authority, there is good reason to think that law-making outside the confines of the Indian Act may be the only viable way for communities to assert any kind of meaningful authority over their citizens and those wishing to do business with them.
The commercial code and commercial tribunal are thus an opportunity to exert at least some influence over a vital and important area of law within First Nation communities, namely commercial and consumer law and the transactions they govern. Developing an Indigenous commercial code and tribunal provides an opportunity to shape the economic future by setting out ground rules of contractual relations, setting out environmental and labor standards below which parties may not fall in performance of contracts, and providing dispute resolution mechanisms that are more in line with the traditional norms and values of Indigenous communities. Thus, the commercial code project becomes a project in self-determination, but it does so under the auspices of sovereignty of contract rather than inherent rights of Indigenous nations.
It is worth noting explicitly that what permits the code to function, and to do so without running afoul of federal or provincial laws that themselves govern commercial law, is the fact that the parties to a contract under the code are explicitly agreeing to contract under a specific set of laws (the Indigenous commercial code), agreeing to a formal arbitration process (the tribunal) and are doing so as free parties whose consent under the Arbitration Act, 1991 gives the contract its legal framework and binding force. Thus, participating First Nations are able to assert what amounts 23. Ibid., at s. 81(a) -to provide for the health of residents. 24. Ibid., at s. 81(n) -power to regulate "hawkers, peddlers or others who enter the reserve to buy, sell or otherwise deal in wares or merchandise." 25. Ibid., at s. 81(e) -dog-catching is not specifically enumerated, though cattle is.
The section generally provides for protection against and prevention of trespassing by "cattle and other domestic animals" and for the regulation of "pound-keepers" appointed to carry out such tasks. 26. In Twinn v. McKinght (1987) , 37 D.L.R. (4th) 270, 10 F.T.R. 48 (F.C.T.D.), the Federal Court found that there is no requirement that a notice of disallowance be sent to the band, that the minister is not required to give reasons for the disallowance, and that such disallowance may be made by the delegate of a minister.
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to jurisdiction over commercial law in their communities by setting out for themselves a complete framework of laws and adjudication. By relying on the Arbitration Act, 1991, First Nations communities are recognized as law-makers (who have developed the code and established the tribunal) and who, as commercial actors, are free to enter into contracts on terms agreed upon by all parties. This neatly side-steps any question about whether the exercise of this authority is inherent in the very nature of Indigenous governance 27 or whether it is a power devolved from the Crown: 28 the answer is that the consensual choice of substantive rules to govern the parties' relationship, and choice of law rules to resolve disputes between the parties are both delegated to the parties under provincial law and therefore open for them to decide as they see fit.
(iii) The Argument from Institutions
While the code affords First Nation communities the opportunity to guide economic development and establish a regulatory framework for some commercial transactions, in some respects, it is the tribunal's distinctive role that holds the most promise for community development, self-government and the development of new legal norms. There is, of course, no particularly Indigenous conception of commercial law: there is no standard form contract for Cree persons engaged in roofing or plumbing, no Anishinabek articulation of a standard delivery time, and no Haudenosaunee 27. First Nation communities regard their jurisdiction to govern as inherent in the very nature of the communities themselves. The historic First Nation communities of Canada have been self-governing since time immemorial, and nothing that has happened since European contact has changed that self-governing status. Absent conquest or an agreement to be drawn into the settler system of governance, there is at law no readily available explanation for the extinguishment of Indigenous rights of self-government. Canadian courts have not affirmed this position, though their reasoning is dubious, based as it is largely on blanket assertions rather than legal argument. For example, in R. v. Sparrow ( Right and the Negotiation of Aboriginal Self-Government" (2010, Hull, Que´bec, Aboriginal Affairs and Northern Development Canada): 5http://www.aincinac.gc.ca/eng/11001000318434. In essence, the policy states that Canada will negotiate self-government, and may recognize certain Indigenous rights of government, and once negotiated, Canada will recognize these rights as inherent rights, even though they only come into being through negotiation.
standard for returning a product under a Mohawk Sale of Goods Act. 29 There is, in short, nothing particularly Indigenous about an Indigenous commercial code. U.S. tribal codes are, for the most part, word-for-word copies of the Uniform Commercial Code, 30 and U.S. tribal courts look and feel like U.S. federal courts with many of the same rules of procedure, forms, and remedies.
31
I do not know why U.S. tribal communities have adopted these forms and procedures, the very look and feel of U.S. federal and state courts, but perhaps it has something to do with the tenuous nature of their authority, resting precariously as it does in the face the sweeping plenary powers of Congress to abolish U.S. tribal jurisdiction via an act of Congress. Jessup also points out that tribal courts are more likely to look like federal courts, and to act and feel like federal court, when the court has before it a case dealing with a non-Indian (ibid., at p. 351). 32. Congress' exercise of plenary power over Indians extends even to written treaty agreements: "The power exists to abrogate the provisions of an Indian treaty, though presumably such power will be exercised only when circumstances arise which will not only justify the government in disregarding the stipulations of the treaty, but may demand, in the interest of the country and the Indians themselves, that it should do so." Lone Wolf v. Hitchcock, 187 U.S. 553, 23 S. Ct. 216 (1903) .
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tribunal need not develop a tribunal that seeks to replicate the courts of the settler nations. Indeed, the opportunity to develop a dispute resolution mechanism that reflects traditional Indigenous values is one of the best reasons to develop an Indigenous commercial code and tribunal.
Outside the opportunity for community-wide assumption of jurisdiction over commercial law, developing a commercial code and tribunal has the potential to offer even small communities the chance to engage in the development and enforcement of the rule of law. Consider this: most First Nation communities have some kind of store where residents can buy some food and supplies; perhaps there is also a gas station. Right now, if the buyer engages in a dispute with the store owner about, say, its return policy, what can the buyer do to seek redress? File a claim in small claims court? Given the high transaction costs and unfamiliarity with that system, it is likely that very few persons will ever choose that route. Instead, most people will, if they take any action at all, complain to the Chief or council of the community, and seek resolution of their dispute through these sorts of informal means. Effective though this may be, and it may not be, it is certainly not an efficient use of a community's resources nor is it in keeping with the normative roles of a Chief to act as both the executive and as judge in resolving the dispute. With the implementation of a commercial code and some mechanism for resolving these local disputes, it is possible for communities to adopt a formal rule of law for dispute resolution. Granted, this does not affect the big picture of economic development, or inherent jurisdiction, but it does provide mechanisms for First Nation government to actually do some of the things that governments are supposed to do: establish the rule of law and adjudicate disputes through appropriate judicial bodies. While the context of this example is small scale, it is nevertheless a significant improvement over the current situation for the people who live in these small and isolated communities.
On the bigger picture side of things, I regard the development of a commercial code and tribunal in the context of modern assertions of a particular form of self-government, and in particular, as a way of blending traditional Indigenous values with contemporary institutions. As I have said, there is no particularly Indigenous conception of commercial law, 33 but there are traditional values associated with dispute resolution. The tribunal and code together lay out a means for Indigenous communities to engage in the contemporary practice of commercial transactions in a modern and vibrant context that has itself been crafted by Indigenous communities through the development of a commercial code. The tribunal provides a mechanism for contemporary disputes to be fairly adjudicated, where "fair" means in accordance not just with the principles of contemporary commercial law, but within the context of centuries-old ideas about justice in the Indigenous community context.
34
What attracts me to the commercial law project is the opportunity to infuse a contemporary institution (the tribunal) with traditional Indigenous values and mechanisms in a completely modern context (commercial law). So, for example, I contemplate a possible dispute where a large company breaches a contract that was signed under the auspices of the Indigenous commercial code. The dispute is sent to the tribunal and the adjudicators assess monetary damages of $75,000; in addition, the tribunal issues an order for the company to publicly apologize to the community and participate in, and pay for, a condolence ceremony. 35 2004) . And, of course to this trade setting, Indigenous people brought with them a series of expectations, traditions, and values. These values continue to inform contemporary Indigenous commercial practices, and a commercial code may be able to accommodate some or all of these values. The process of articulating these values and finding appropriate space within a commercial code is a challenge that will ultimately fall up to communities themselves as they best articulate their traditional values within the statutory language of a code. 34. How best to combine traditional values within a modern system of dispute resolution remains a mystery. However, it is also clear that the common law, and common law commercial dispute resolution in particular, has a long history of adapting adjudication to the unique circumstances of particular geographies, peoples and circumstances through the ancient concept of ex aequo et bono, wherein adjudicators are permitted to settle the disputes before them in accordance with conscience rather than a strict application of the law. See Leon Trakman, "Ex Aequo et Bono: De-Mystifying an Ancient Concept" (2008), 8 Chi. J. Intl. L. 621. 35. Because Indigenous and common law conceptions of justice differ, it makes sense that the two legal forms will seek different kinds of remedies. At common law, to do justice is to make an injured party whole, and the way that one does that via the common law is through the awarding of monetary damages. Indigenous conceptions of justice are concerned with, inter alia, restoring balance to the community, and so, remedies based in Indigenous legal norms will seek to restore balance to a community. It should not be surprising that, because Indigenous and common law views of justice differ, different approaches to remedy will be think, an open question whether or not an Ontario court would enforce such an order. While the money damages would surely pass muster, the performance of specific acts like participating in a ceremony may cut too deeply against ingrained common law notions of appropriate remedies. But, even if a court will not enforce the remedy, the issue is not dead. Indeed, the very fact that the tribunal has issued the order is a statement to the company that doing business in First Nations communities is about doing business in a First Nation community: the rule of law consists not only of orders enforceable in Ontario Courts, but also rules that are those of the First Nation itself. If a company refused to comply with the order, doubtless relations will sour between the company and the First Nation, and that, too, will exact a price. Some companies may be willing to pay the price of deteriorating relations and a deal gone sour, but many others likely will not. Either way, Indigenous communities will be able to assert their own laws, their own jurisdiction, over commercial entities operating in their communities. Further, traditional values will infuse contemporary institutions and First Nation communities will be empowered to exist as First Nation communities -subject to some of their own traditional laws and dispute resolution mechanisms -while at the same time participating in modern business practices like the regulation of commercial law.
II. PUTTING THEORY INTO PRACTICE -THE INDIGENOUS COMMERCIAL CODE AND TRIBUNAL PROJECT AT THE UNIVERSITY OF TORONTO, FACULTY OF LAW
For the past two years, I have been working with research assistants to engage First Nation communities, governments, and corporations of all kinds in a project to develop an Indigenous commercial code and tribunal. Working primarily over the summer months, and with the financial support of the Social Sciences and Humanities Research Council, we have created a formal partnership arrangement with two communities: the Sagamok and the Fort Williams First Nations; the law firm Gowlings Lafleur Henderson LLP, in Ottawa; and with the Anishinabek Nation, the political representative of 43 First Nations in Ontario (including Sagamok and Fort Williams). Together with these partners, the Faculty of Law at the University of Toronto is trying to move from theory to practice by working to develop and implement an Indigenous commercial code and tribunal. These are early days, and much work remains ahead of us. This paper is intended to serve as an interim report on what we have accomplished so far and what remains to be done by way of outlining what an Indigenous commercial code and tribunal will look like, and how it will operate in the real world of commerce, contracts, and community.
The Indigenous Commercial Code
As I have already outlined, the Indigenous commercial code will be established under the auspices of the Arbitration Act, 1991.
36
The code will operate as a body of law to which parties in a contract may choose to bind themselves as a term of their contract. It is common practice in large commercial dealings for corporations to choose to have their agreement governed by the law of a jurisdiction other than the one in which they are both situated (e.g., two Bay Street firms in Toronto may choose Delaware or New York state law to govern their contract), and so there is nothing unusual about parties choosing a law other than Ontario law with respect to agreements that are signed in Ontario.
For the past two summers, research assistants and I have travelled to a number of First Nation communities to examine the kinds of businesses that currently exist in those communities, the nature of the challenges involved in starting commercial enterprises, and to talk about the direction in which First Nation communities see themselves going in the medium and long-term. Our goal in these meetings was to identify a core set of commercial enterprises that exist in most First Nation communities and that could, in theory, be governed by a set of laws such as the Indigenous commercial code. We have concluded that there is great diversity in the kinds of commercial activity currently being pursued in First Nation communities -from casinos, and commercial leasing to commercial fisheries and the development of alternative energy sources -and that First Nation communities hope to further engage in a wide range of enterprises. We have also 36 . Supra, footnote 9.
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Commercial Law and Indigenous Sovereignty 109 noted that almost every community operates some kind of store and that the simplest form of commercial activity is the leasing of commercial space from one enterprise to another. We are therefore proposing to begin the Indigenous commercial code project by creating two draft Articles that could be utilized by almost every First Nation community: an Indigenous Sale of Goods/Consumer Protection Act (CPA 2002); and a commercial Leasing Act that standardizes the terms applicable to the leasing of real property. There are several issues that need to be resolved even in the decision to focus on consumer sales and consumer leasing agreements. So far as consumer sales are concerned, the parties cannot contract out of the implied warranties and conditions provided in the consumer's favour under the Sale of Goods Act.
37
The CPA 2002 also precludes mandatory arbitration provisions binding on the consumer.
38 However, these provisions do not preclude a contractual provision requiring a supplier of goods or services to agree to submit disputes to an Indigenous commercial law tribunal.
With regard to the leasing of real property on an Indian reserve can be very complicated because of the Indian Act. 39 We are at a sort of a crossroads with respect to realty leases because there is no uniform statute for us to utilize and modify. However, we are happy to learn that the Uniform Law Conference of Canada is hard at work on a proposed uniform commercial leasing statute and, if it seems suitable for First Nations, we will happily consider its adoption. We have also established that the commercial leasing aspect of the Indigenous commercial code can only work for communities that have adopted the First Nations Land Management Act (FNLMA) 40 because only these communities enjoy 37. Consumer Protection Act, 2002 , S.O. 2002 ; Sale of Goods Act, R.S.O. 1990, c. S.1. 38. Ibid., s. 7(2). 39. Section 37(2) of the Indian Act states that: "Except where this Act otherwise provides, lands in a reserve shall not be leased nor an interest in them granted until they have been surrendered to Her Majesty pursuant to subsection 38(2) by the band for whose use and benefit in common the reserve was set apart." So, to lease lands, an Indian band must first surrender the lands to the Crown (which requires a vote of the band and other procedural hurdles), and then the lease itself is administered according to a hundreds-of-pages-long Department of Aboriginal Affairs policy manual that my research assistant termed "mind numbing." 40. First Nations Land Management Act (S.C. 1999, c. 24). The Act requires First Nation communities who intend to adopt the Act to set out a series of land use plans which, once approved by the Minister of Aboriginal Affairs, allow First Nation communities under the First Nations Land Management Act to approve their own leases rather than requiring ministerial approval.
freedom of contract with respect to leasing their lands. Communities that have not adopted the FNLMA must have all of their leases approved by the federal Minister of Aboriginal Affairs 41 in a process that is both byzantine and paternalistic. For those communities, an Indigenous commercial leasing statute will do no good, because the entire leasing process is at the mercy of the Department of Aboriginal Affairs and its staff.
And so, even having taken a minimalist approach to the Indigenous commercial code -starting with a core set of statutes that can be used by almost every community, and allowing individual communities to add further articles to the code as they deem appropriate -we are not exactly stymied, but we have certainly encountered difficulties that will need to be addressed or managed in the coming months and years.
It is worth noting that, even with the adoption of an Indigenous commercial code that set out the rules for contract formation and the consequences of breach of an agreement, and codifies sale of goods/consumer protection and commercial leasing rules, very few agreements would be wholly capturedby those rules. A tribunal will often need to draw on other statutes or common law principles to resolve disputes, and so, we would propose to adopt an Indigenous commercial code that codifies at least some basic areas of commercial law and, at the same time, have contracts specify that the tribunal may apply federal, provincial or common law as required to resolve a dispute. In this way, the tribunal could hear almost any matter without being limited by the terms of the code itself. In other words, the tribunal, properly empowered to apply the relevant law governing an agreement, could hear a dispute about any commercial law matter provided the parties to the contract have agreed on the tribunal resolving disputes arising from the contract.
The Indigenous Commercial Law Tribunal
The opportunity to create an adjudicative tribunal from scratch presents a host of challenging issues: what will the rules of 41. Supra, footnote 39. I should note here that in recent discussions with counsel for First Nations, the formerly "byzantine and paternalistic" process of leasing lands by First Nations to non-Indians has become, in at least some cases, more routine. For communities not yet using the First Nations Land Management Act, leasing reservations lands still requires ministerial sign-off, and so is by definition paternalistic, but the trend at least seems to be towards less oversight and faster approval particularly of routine land leases. procedure be; who will be qualified to sit on the tribunal; how will the tribunal sustain itself financially; what kinds of remedies may the tribunal award? Is there a way to combine common law and traditional, community-based law in a modern commercial law tribunal? These are just a few of the issues that we face in designing a tribunal that deals with Indigenous commercial law. The code project is a work in progress, and it has not yet progressed to the point where I am able to provide a firm set of answers to any of the questions outlined above. Major decisions concerning the structure of the tribunal, the manner in which it operates, and the scope of the remedies the tribunal can award are precisely the kinds of decisions that will have to made in consultation with our First Nation community partners. I am hoping to begin consultations on the tribunal in the summer of 2012, so it is too early to speculate on the shape and form the Indigenous commercial law tribunal is likely to assume. What I can do, here and now, is lay out what I think are some of the options that will have to be considered in structuring the tribunal.
(a) The Structure of the Tribunal As I have said, many First Nation communities lack access to institutions of justice particularly when it comes to resolving very small commercial disputes of the kind that, in other communities, would likely be adjudicated in a provincial small claims court. At the same time, First Nation communities are also engaged in very large scale negotiations with international resource companies looking to do business (diamond mining, mineral harvesting, forestry, etc.) in First Nation territories. 42 The result of these negotiations are typically termed IBAs, though, at heart, these agreements are simply contracts that promise certain benefits (preferential supplier status, a certain number of jobs, preference in hiring, cash, environmental guarantees, etc.) will flow to the affected First Nation in exchange for the First Nation not opposing the project in the courts or by other means. 43 So, one 42. It is important to note that First Nations are capable of holding considerable authority over their traditional lands -that is, lands that do not form part of their federally allocated reserve, but to which the First Nation has historic tieseven if they do not hold a title recognized by Canadian law. These traditional territories are, in Ontario and the prairie provinces, lands that are the subject of treaty agreements. 43. IBAs are almost invariably confidential. This means that we do not know exactly what any one IBA purports to promise as between the parties. Based on conversations with First Nation members, counsel, and industry representatives, the one hand, you have the very small scale commercial disputes between community members and, on the other, you have the possibility of very large scale commercial disputes worth millions of dollars. It is probably unreasonable to think that one tribunal could, or rather should, have just one set of tools to manage these very different kinds of disputes. It is more feasible to think of the Indigenous commercial law tribunal as being composed of several tiers to manage different kinds of disputes. Where millions of dollars are at stake, the parties may want to opt for an Indigenous commercial law tribunal that consists of three arbitrators, perhaps one chosen by each party, and the third member agreed upon by both parties. Where the dispute is very small, it may be possible to train a few community members to read and apply the law to at least certain kinds of disputes such as those covered by an Indigenous sale of goods and consumer protection act (or their Ontario equivalents). In between, I can imagine a level of tribunal adjudication dealing with disputes involving, say, more than $10,000, but less than one million dollars. So, the Indigenous commercial law tribunal would be flexible in terms of the composition of its panels so as to respond to the particular circumstances of the dispute to be heard. I would also hope that, whatever forms the tribunal eventually takes, it would establish a body of precedents through the issuance of publicly available written decisions. In this way, the Indigenous commercial law tribunal will create a legal system that evolves over time, interacts with itself through changing circumstances, and creates a new body of law in the uniquely jurisdictional space called Indigenous commercial law.
(i) What Kinds of Remedies?
One of the most interesting and important aspects of the Indigenous commercial law tribunal will be the scope of its authority to order remedies. It goes without saying that the tribunal will have the power to award common law damages as would any arbitration panel adjudicating a commercial law dispute. However, the question remains, under what circumstances could the tribunal make an order for something other than common law damages? Another way of putting this question is to it is safe to say that preferential supplier status, job guarantees, cash, and environmental/remediation guarantees all form part of the potential matrix of any given IBA. See supra, footnote 12 and accompanying text. ask, would the tribunal be empowered to award traditional Indigenous or community-based remedies?
One important element in thinking about an Indigenous commercial law tribunal is the very fact that it is an Indigenous commercial law tribunal, adjudicating conflicts between parties who have chosen to resolve their disputes in the context of an Indigenous tribunal. If the tribunal is Indigenous in name only, then it will lack the capacity to carve out for itself a unique jurisdictional space that is truly Indigenous. It thus seems that the tribunal will have to have some capacity to actually award remedies that do not necessarily comport with the common law's focus on monetary damages in commercial dealings. More will be required, but what form that "more" takes is at present unknown. One way of approaching this issue is to think of the tribunal as having two parallel adjudicative functions: one that deals exclusively with common law monetary damages and another that applies traditional Indigenous remedies. We can also envisage a tribunal system where one member of the panel is an expert in common law remedies and another panel member is an expert in Indigenous remedies, so that a final award may consist of an award of monetary damages for breach of contract and an order that the party that breached the contract must also pay for, and attend, a community feast where they make a public apology. In this way, the tribunal dispenses justice and certainty both writ large: monetary damages that flow from common law considerations and remedial formulas; and Indigenous remedies aimed at restoring balance to the damaged relationship between the parties, and, potentially, the community at large.
There is, as I have said, a reasonable question about whether a provincial court would uphold an order by the Indigenous tribunal requiring performance of certain acts and that is not limited to making a purely monetary award. There are good arguments on both sides of this issue, but it is worth noting that, for example, human rights tribunals are empowered to make awards that include unconventional kinds of performance. The second feature of note is that the Indigenous commercial law tribunal would only be generating judgments and remedies in the relatively limited circumstances of an alleged breach of contract between parties who have already agreed to the Indigenous commercial law tribunal's jurisdiction over the parties' contract. Thus, whatever other arguments may be marshalled, the important fact is that the contracting parties have voluntarily chosen to have their dispute adjudicated in this particular forum, and part of that choice is the understanding that any disputes that arise will be adjudicated by an Indigenous commercial law tribunal.
III. CONCLUSION: THE SOVEREIGNTY OF INDIGENOUS COMMERCIAL LAW
Let me now address a couple of points that have been raised when I have discussed this project in public forums. I am sometimes asked to explain why the code project does not contain specific protections for weaker parties, especially in areas such as contracts for work and materials, and why the project does not include a series of model contracts that would provide the same kinds of protection for indigenous communities before any disputes arise. A second line of questioning concerns something best termed as "brass tacks" -what will the project actually look like, and how will it all work? My reply to the first issue is that the rationale of creating the Indigenous commercial code and tribunal is not to provide additional protections for Indigenous parties when they enter into contracts; rather, the purpose of the Indigenous commercial code and tribunal is to create an area of quasi-sovereign space within the context of Canadian law for Indigenous people to act as law-makers, adjudicators, and to exercise these powers of self-government while creating a level playing field that invites economic development by generating clear rules for economic actors.
I do not take the view that Indigenous parties are always, or even primarily, the weaker party in any contract. Instead, and based on my field observations, I am of the view that many First Nation communities are sophisticated parties who are often held back by statutory regimes that stymie rather than promote investment.
That having been said, I also believe that part and parcel of adopting a commercial code will involve, from the perspective of the community adopting the code, a community-wide process of education about, and engagement with, the principles of commercial law. This, in turn, opens the door to the use of standard form contracts and the sorts of education that, in principle, could protect weaker parties from being coerced into accepting bad deals. To that end, in working to develop draft articles for the code, we include a stage of development where we annotate each section of the proposed Article in plain English so that community
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Commercial Law and Indigenous Sovereignty 115 members who are not lawyers will be able to better understand what each section of the proposed code does, how it interacts with other sections of the code, and what effect making changes to the wording of the sections may have. We adopt this approach because communities that choose to adopt the code will be doing it as communities and, therefore, community members must be made aware of the implications of adopting the code. This is just one aspect of the kinds of broader education about commercial law that is implicit in the development of an Indigenous commercial code and tribunal. With respect to the second issue -what will the code and tribunal actually look like and how will it operate? -I can only repeat what I have already said and to add this: that the final shape of the project still remains to be determined because the project is, at its core, collaborative, long-term, and designed to meet circumstances and needs that may not have yet been fully articulated or realized. The code can only operate by consentparties will have to agree to use the code and to accept the tribunal's jurisdiction to govern their private law agreements. When disputes arise, it will be the tribunal that will apply the code and whatever other law it is empowered to utilize to resolve particular disputes. Preliminary impressions suggest the tribunal will issue very run-of-the-mill common law kinds of remedies such as monetary damages. I hope we will also find ways for the tribunal to apply traditional Indigenous legal remedies, and that these remedies will be upheld by Ontario courts if they are challenged by one of the parties. Precisely how all this will work is impossible to predict at present. I should also emphasize that the Indigenous commercial code project so far focuses solely on Ontario, though, in principle, the project could be applied in other provinces as well. We have chosen to focus on Ontario primarily for financial reasons and also because, when one is embarking on a project like this, it is best to minimize the variabilities at the outset. I do plan to begin discussions on how the project can be expanded to other jurisdictions. However, this will require a careful examination of the particular legislative environment of each province and, in particular, of the arbitration acts in force in jurisdictions other than Ontario. This is because individual provisions of the arbitrations act will determine the tribunals' jurisdiction to resolve disputes between the consenting parties.
The Indigenous commercial code and tribunal project aims to create a jurisdictional space over which Indigenous communities can exercise a form of sovereignty: a space where they can assert their roles as law-makers and adjudicators of agreements that are freely entered into by self-aware agents who understand the implications of their contracts. By taking charge of the landscape of commercial law, by making the laws themselves and by having a truly Indigenous component in the adjudication of disputes, the Indigenous commercial code and tribunal project aims, not for a perfect world but a more perfect world constituted by Indigenous law-makers and adjudicators, and contracting parties who agree to have their contracts firmly planted in a uniquely Indigenous conception of commercial law, and in a sovereign space constituted and underlined by the sovereignty of contract.
The Indigenous commercial code and tribunal project does not solve many of the most pressing issues in Indigenous communities. Without entrepreneurial spirit and access to capital, poverty will remain a crushing reality in many communities. Without a fair share of the revenues from resources extracted from Indigenous peoples' territories and the power to impose meaningful taxation, Indigenous communities will continue to require significant investment by other levels of government. Alcoholism, violence, and addictions of all sorts will still haunt many Indigenous communities in the absence of appropriate social structures and institutions of well-being. Commercial law on its own can do little to resolve these kinds of community problems. What I hope the project can do is to demonstrate that Indigenous communities can take charge of some areas of law-making in their communities, that they can make successful efforts to attract investments, and that those communities can blend their ancient traditions with modern commercial practices in a way that meets both goals. By opening the jurisdictional space of commercial law, Indigenous communities can exercise a form of sovereignty that demonstrates that sovereignty need not be handed down from some other level of government, but rather that commercial law affords the opportunity for sovereignty to be exercised by Indigenous people purely as a matter of contract.
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